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jurisdiction ot this Oourt on appeal rests on the,
promions of the Expediting Act approved. Feb
ruar111, 1903, as amended, and Section 238 (1) Qf '
the JUdicial Code, as amended, as extended by Sea-'
tion 401 (d) of the Oommunications Act of 1934,
as amended (47 U. S. C. 401 (d)).

QUDno.. PJmBJmTJID

All of the appellants operate hotels in the Dis
.trict of Oolumbia. When guests in these hotels
make, or receive collect, any interstate or foreign
long distance telephone calls, they are required to
pay the hotels not only the tariff charges pluB the
federal taxes applicable to such calls but also an
extra charge, or "surcharge", of approximately
10 per cent of the total of the tariff charge plU8
tax. This"surcharge" is retained by the hotels.
Since February 15, 1944, the applicable tariffs of

. the American Telephone and Telegraph Oompany
and The Ohesapeake and Potomac Telephone Com
pany on file with the Federal Communications
Commission have provided that "message toll tele
phone service is furnished to hotels, apartme~t

houses and clubs upon the condition that use of
the service by guests, tenants, members or othen
shall not be made subject to any charge by any
hotel, apartment house or club in addition to the
message toll charges of the Telephone Oompany as
set forth in this tariff." The court below en
joined appellants from charging, demanding, col-

3

letmng or receiving the surcharges referred to
above.

The questions presented are:
1. Whether the provisions of the CotnmuIiiea

tions Act of 1934, as amended, apply to the sur
ebarges in question, and whether the Federal Com

, munications Commission has jurisdiction over
lUeh surcharges.

2. Whether the tariff in question is valid.
.8. Whether the action of appellant hotels in

collecting the surcharges in question constitutes a
violation of the terms of the tariff in question.
, 4. Whether the action of appellant hotels in•

collecting the surcharges in question can be en-
joined under the Oommunications Act of 1934,
as.amended.

BTATtJTB IBVOLVBD

The pertinent sections of the Communications
Act of 1934, 88 amended (47 U. S. O. 151 et seq.),
appear in the appendix.

BTATJlKmrr

This Buit was instituted on February 19, 1944,
by the United States of America at the request
of the Federal Oommunications Oommission pur
Buant to Section 401 (c) of the CommunicatioDB
Act (47 U. S. O. 401 (c)), against American Tel
ephone and Telegraph Oompany) The Chesa
peake and Potomac Telephone Company, and
twenty-seven hotels doing business in the District
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.of Columbia, to enjoin the collection of so-ealled'
service charges or 8urcharges which are made by ,
hotel8 against their gnests wh~m they make,' or. •
receive collect, interstate. or foreign long distance
telephone calla. Appellants all operate hotels in
the District of Columbia. The Chesapeake and
Potomac 'l'eJephon<> Company is an operating
telephone company furnishing telephone commu
nication service within the District of Columbia,
and, jointly with the American Telephone and
'Telegraph Company and other connecting car
riers, furnishing interstate and foreign long dis
tance telephone communication service from the
District of Columbia to many other points
throu~hout the United States and foreign coun
tries. Both The Chesapeake and Potomac Tele
phone Company and American Telephone and
Telegraph Company are common carriers within
the meaning of the Communications Act of 1934,
and as such a common carrier each is required by
Section 203 (a) of the Communications Act (47
U. S. C. 203 (a)) to file with the Commission
schedules showing all charges for itself and its
connecting carriers for interstate and foreign
telephone communication between the different
points on its own system, and between points on
its own syst.em and points on the system of its
connecting carriers, and showing the classifications,
practices, and regulations affecting such cha,rges.
(R. 2, 56, 64.)

5

(1o••"no.,. Prooeedings.-This suit arOBe as a
result of a proceeding instituted by the Federal
Oommunications Commission on January 6, 1942,
for the purpo8e of determining whether the.
charges collected by' hotels, apartment houses, or
clubs in the District of Columbia in connection
with interstate and foreign telephone communica
tion on their premises are within the jurisdiction
of the Commission under the Communications

• Act and what tariffs, if any, should be filed with
the CommisSion showing such charges. These
charges were not shown in any tariff on file with
the Commission at the time the proceeding was
instituted. The Chesapeake and Potomac Tele
phone Company and the American Telephone and
Telegraph Company were made respondents to the
proceeding. The order was served on the Hotel
Association of Washington, D. C., Inc.-of which
all the appellant hotels are members-and the
order 8olso provided that any hotel, apartment
house, or club might appear and participate in
the proceeding. No hotel aEl such participated in
,the proceeding, but the Hotel Association of
Washington, D. C., Inc., did participate. (R. 2-4,
12-13, 46, 62.)

At the conclusion of the proceeding the Com
mission on December 10, 1943, issued a report (R.
14-36) in which it found that it does have juris
diction under the Communications Act over the
surcharges collected by hotelR, apartment houses
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and elube, and that if such Burcharges are to be
'GOll~ed at all, they must be shown in tarifra on
flle With the Commi88ion. On the 88IDe day the
Commi88ion also i88ued an order (R. 37-38) cli
'recting the two telephone companies either to ftle
.appropriate tariffs with the Commission shoWing
all charges collected by hotels, apartment houses,'
arid clubs in the District of Oolumbia in conn.
tion with interstate and foreign telephone com
inunications, or to tile an appropriate tariff
regUlation containing specific provisions with re
spect to the conditions under which interstate and
foreign telephone service would be furnished to
hotels, apartment houses, and clubs.

On January 22, 1944, The Chesapeake and
Potomac Telephone Company tiled with the Com
mi88ion a new tariff provision, effectiVe Febmary
15, 1944, which was concurred in by American
Telephone and Telegraph Company, and which
reads as follows (R. 9, 38, 62-63):

Message toll telephone service is fur
nished to hotels, apartment houses. and
clubs upon the condition that use of the
service by guests, tenants, members or
others shall not be made subject to any
charge by any hotel, apartment house or
club in addition to the message toll charges
of the Telephone Company as set forth in
this tariff.

This 8uit.-The complaint in the instant suit
was filed on February 19, 1944. A hearing was

7

held on plaintift'. motion for permanent injuno-:
tim; There is no substantial dispute in the evi
denee. It appean from the testimony that tele-

, phone service is rendered to guests in appellant
hotels by means of private branch exchanges--'
known as PBX's-to which are connected the
extension stations located in the' guest rooms.
The PBX board, the extension stations, and the
wiring are owned and installed by The Cheea':"
peake and Potomac Telephone Company, but the
hotels pay an installation charge and regular
monthly charges for the equipment. The hotels
also furnish t.he operators who operate the PBX
boards. The hotels pay the telephone company
for all outside telephone calls made through the
PBX whether by the management or guests.
The particular charges so paid are those set forth
in the applicable tariffs on file with the Publio
Utilities Commission of the District of Oolumbia
for local calls and in the tariffs on file with the
Federal Communications Commission for inter
state and foreign long distance telephone calls.
(R. 98-99, 105-108, 117-118, 126-130, 137-138,
146.)

The hotels, in turn, charge their guests for out
going calls, or incoming collect calls, made through
the PBX.' For local calls a charge of ten cents
is made, and for long distance calls the charge is
the regular toll charge specified in the tariffs of

1 No charge is made for intra-hotel calls through the PBX,
eSSfet--u-2
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the telephone company, plu8 an extra charge , '
which is called a service charge or surcharge.
Each hotel has a different schedule of surcharges.
In general, the amount of the surcharge varies
with the amount of the tolls 88 set forth in the
tariff~it increases as the charges set forth in the
tariffs increase-but there is no uniformity
amongst the various hotels 88 to the amount of
these added charges. In the case of the Shore
ham Hotel, for example, the surcharge is 10 cents
where the tariff charge plus the tax is $1.00 or
le88. Above that the surcharge is 10 percent of
the tariff charge plus the tax with a maximum
surcharge of $3.00. These rates apply on both
prepaid and collect calls. A 10 cent charge is
made for every long distance call which is not
completed. (R. 149-155.) This suit is not con
cerned with the charges made for local calls, but
rather with the surcharges which are made by the
hotels on interstate and foreign IQng distance tele
phone calls., .

As is pointed out in appellants' brief (pp. 36
39), there is also much evidence in the record
concerning the many services which the hotels
render to their guests in connection with the use
of PBX facilities. It is the contention of the
appellants that the surcharges are collected by the
hotels as reimbursement for these services and
that it is lawful for them to base the surcharges
upon the use of interstate or foreign long dis
tance telephone service.

f)

The court below sustained the validity of the
tariff' and held that it was violated by appellant
hotels in collecting surcharges from their guests
who make, or receive collect, interstate or foreign
long distance telephone calls. An injunctiop was

. accordingly issued against the hotels. The court
,declinf3d to enjoin the telephone companies. How
ever, it retained jurisdiction over the proceedings
with respeet to all defendants for the purpose of
iB8uing such further injunction orders as might
be necessary t.o effectuate its decision. (R. 66-67,
68-69.) ,

8UJOlARY OF AROUKBlfT

1. The court below properly held that the Com
munications Act extends to that portion of a long
distanee telephone call which takes place be
tween the PBX board in a hotel and the instru
ment used by the hotel guest calling or called.
The definition of "wire communication" in Sec
tion 3 (a) of the Act is comprehensive, and in
cludes all transmission between the points of
origin and reception of such transmiB8ion, as well
as all instrumentalities, facilities, apparatus, and
services incidental thereto. Acceptance of ap
pellants' contention would substantially frustrate
effective public regulation of charges for inter
state and foreign communication service, for it

• The court declined t,o pass upon the justness or reasonable
nellS of the tariff on the ground that that question was not for
judicial consideration until"nfter a prior determinetion" by
the Commission. (R. 66.)
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would mean that appellantB and othera similiLJ'ly
controlling access to the use of telephones 'would
be able freely to resell telephone setvice to the
public and impose charges thereon additional to

. the charges specified in the telephone companies'
filed schedules. Contentions similiar to appel
lants' have been consistently rejected for nearly
thirty years by state courts and public utility
commiBBions.

Being charges for telephone service, appellants'
surcharges are required to be included in sche
dules filed under Section 203 (a) of the Act,
which is not limited in its application to charges
which accrue to the financial benefit of the' car
rier. In this ease the telephone companies fol
lowed a permissible alternative method of treat
ment, by specifying in ~ tariff regulation, as a
condition of service, that app~llants should im
pose no charges additional to those of the tele
phone companies stated in the schedules. Tari1f
;regulations of this nature are commonplace in tele
phone company schedules, and fall clearly within
the operation of Section 203 (a). The condition
cannot be deemed invalid as an attempt to regu
late the hotel business, since the surcharges in
question are based not upon hotel service but
upon telephone service supplied to guests.

Appellants' authorities cited from the transpor
tation field serve only to emphasize the weight
which should be given by the courts to the Com-

. 11

misaion'8 conclusion that the Act extends to the
sUrcharges in question.

2. The argument that the tariff regulation
should be construed so as not to apply to appel-,
lants' surcharges rests on a false premise. It
is not denied that the appellants render many
secretarial and other services to their guests, for
which they are entitled to seek reimbursement in
any appropriate manner. But the surcharges in
question do not rest upon such hotel services,
but are direct charges on the use of telephone
service as such. I,n any event, the language and
the history of the regulation preclude any substan
tial argument that it is inapplicable to appellants'
surcharges.

3. The injunction was properly iBSued under
Section 411 (a) of the Act against appellants not
withstanding the court's failure also to enjoin
the telephone companies. Tariff 'schedules filed
under Section. 203 (c) bind carriers and sub
scribers alike, and may be enforced against either
regardless of violation by the other. Moreover,
if a violation by the carriers is prerequisite to
injunction of the subscribers, the record facts
indisputably establish such a violation, in that the
telephone companies continued to supply tele
phone service to the appeJJants knowing that the
condition stated in their tariff regnlation was
not being observed. It is doubtful that the court'
below intended to hold that no such violation had
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been shown; but if it did, the ,holding Will plainly
erroneous ae a matter of law, and if deemed rele
vant may and should be corrected by this Oourt.

ABG11JDN'r

Appellants in tbeir brief rely upon three prin
cipal arguments as grounds for reversal of the
lower court's decision. In the first place they
maintain that the tariff in question is invalid since
it pertains to matters not covered by the provisions
,of the Communications Act and hence not within
the Oommission's jurisdiction. Secondly, they
argue that even if the tariff is valid, the action of
the hotels in collecting surcharges from their
RUests in no way contravenes any of the terms of

. the tariff. Their final contention is that in any
event there is no authorization in the Communica
tions Act for the issuance of an injunction against
appellant hotels in the absence of a finding of vio
lation by the carriers. We discuss these three
arguments in the order stated.

I

THE TARIFF .N QUESTION IS VALID

Section 203 (a) of the Communications Act
(47 U. S. O. 203 (a» requires every common car
rier to file with the Commission schedules showing
an rhnrges for itself Rnd its connecting carriers
for interstate and foreign wire or radio communi
cation between the different points on its own

;.'
°
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system, and between points on its own system and
points on' the Bystem of its connecting carrie1'8,
and showing the claB8ifications, practices, and
regulations affecting such charges. Section 203
(c) (47 U. S. C. 203 (c» provides that, once such
schedules are filed, no carrier shall extend to any
person any privileges or facilities in such com
munication, or employ or enforce any classifica
tions, regulations or practices affecting such
charges, except as specified in the schedules.

Pursuant to the above statutory requirement
The' Chesapeake and Potomac Telephone Com
pany and American Telephone and Telegraph
Company have flIed with the Commission tariff
schedules as required by the Act (R. 6-7).
Among these schedules is the tariff. involved in
this case, which was filed on January 22, 1944,
to be effective on February 15, 1944. The tariff
reads 88 follows (R. 9, 38) :

Message toll telephone service is furnished
to hotels, apartment houses and clubs upon
the condition that use 'of the service by
guests, tenants, members or others shall
not be made subject to any charge by any
hotel, apartment house or' club in addition
to the meBl!age toll charges of the Telephone
Company as set forth in this tariff.

Appellants maintain (Br. 36-46) that this tariff
is invalid because it does not relate to telephone
communication within the meaning of the Com
municatiolls Act, but is an attempt to regulate
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their hotel business. They would apparently treat
a telephone meB88ge 88 a commodity which is
'''shipped'' by the telephone company aB far as
the PBX board and no farther; what takes place
between the PBX board and the telephone used
by the guest is to be regarded as hotel service and
not telephone service (cf. Br. 48-55). Neither
the Commi88ion nor the telephone companies, they
contend, may validly control the charges which
hotels may in their business judgment choose to
exact for such hotel service.

This argument, we submit, reflects an unrealie
tic and artificial view of a telephone conversation,
and one which is completely rejected by the Oom
munications Act. Section 3 (a) of the Act (47
u. S. 0. 153 (an deflnes "wire communication"
of which telephone conmiunication is a part---as
follows:

"Wire communication" or "communica
tion by wire" means the transmiesion of
writing, signs, signals, pictures, and sounds
of all kinds by aid of wire, cable, or other
like connection between the points of origin
and reception of such transmission, includ
ing all instrumentalities, facilities, appa
ratus, and services (among ot.her things,
the receipt, forwarding, and delivery of
communications) incidental to such trans
mission.

It is difficult to imagine how a statutory defini
tion could more clearly cover the situation in-

<,
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~ in tbia caee.' The definition eampreheDdB
WitJllin "wire communication" the tranllDi.ion of .
aB .i~ and Bounds of any kind between t1le
pGiata 0t origin and reception of web tl"atJlDll..
8" aftd incltId.. all ill8trumentalitiel, faeJi~
app&ratul and services incidental to sueh f:rau.
milBi-. No argument based upcm the teehnial
contractual relationshiJM between the hotels aaa
the telepholle companies cap obseure the plaiD fMt
tbt the poiDt of origin of a telephone ea.l1 is tbe
telepbC11J8 iDstroment which the hotel guest~
8Ild the point of reception is the telephone iDstru
ment Uled by the penon to whom he' talb, and
vice versa. The PBX system and its operaton,
whether or not supplied or controlled by the
hotele, 8l'e iJMtrnmentalities, facilities, apparatus
and senice8 incidental to the transmission of his
message, no lees than are the central exchange
system, wires, instruments and services sup
plied and controlled by the telephone companies
themselves.

• 8gniflClDltJy, the tariffs of The Chesapnke and Potomac
n1epbme CGmpany and American Teleplaooe.nd Telegraph
Ccnapany in llubBtance embody thill definition, The tariff.
reed u follow8 (R. 208, 210) :

"Message toll telephone service is that of fumiahin. facili
t.ies for telephone communicat.ion between telephones in
difrerent lOcal service an'8R in accordance with the regula
tions and system of charges specified in this tariff'. T1I4 toU
IItrr'1'ue ah«rg_ ,pe.d in lhi, tariff aT4 in paymenl for all
I16rfJioe """"'ed lHtfl"l!ttn t1lf'. calling and callflll tBltqJ/wnu."
rltalic:a eupplied.]

t1l1ft4t111-41l- --3
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'If appellants' contention to the contrary were
BU8ta,bied, effective regulation of interstate and
foreign telephone rates would be substantially
impaired.. Under appellants' tJ;1eory the ColDDIi8
sion could prescribe rates on long distance calls
to and from the PBX board, but neither the Com
:mission nor any other agency charged with the
regulation of telephone rl\tes could prevent any
amount of additional charges being 88868Sed
against the guest making or receiving the call. If
this were permitted, it would be squarely contrary
to the underlying policy of the Communications
Aot,. for ,lUI the Commission stated in its Report
(R. 26):

If the collection of BUCh surcharges were
not subjected to regulatory control, a BUb
scriber, or anyone el8e other than the tele
phone company, who is permitted by the
telephone company to control access to the
use of a telephone, could freely resell inter
state and for("ign telephone service, impos
ing any charges of his own on such use.
This would mean at least a, paitia,J nulli
fication of effective public regulation of
charges for interstate and foreign com
munication service, for there would then be
a serious hiatus in the safeguards against
excessive and discriminatory charges to the
using public. A hiatus of this nature would
be squarely contrary to the intention evi
denced in the Commlmications Act of 1934
that there be comprehensive regulation of

-11

. chargee for interstate and foreign com
munication service.

. The contentionfil which appellants make here are
not new. They go back at least to 1915. Con
aiBtently since that time state courts and eommie:'
aions which have considered t.he problem of sur
charges similar to those in question here have

. concluded that such surcharges are subject to
regulation by public utility commissions 8S part
of the regulation of public utility telephone serv
ice. Be New York Telephone Oo.~ 26 P. U. R.
(N. S.) 311 (N. Y. 1938),30 P. U. R. (N. S.) 350
(N. Y. 1939) ; People ez rel. Public Sennce Oom
mission v. New York Telephone 00.,262 App. Div.
440 (1941), affirmed without opinion, 287 N. Y.
803; Hotel Pfister v. Wisconsin Telephone Co.,
P. U. R. 1932 H, 8, P. U. R. 1933 0, 479 (Wis.);
Hotel Pfister, Inc., v. Wisconsin Telephone 00.,
203 Wis. 20 (1930); Jefferson Hotel Co. v. Bout.
western Bell Telephone 00., 15 P. U. R. (N. S.)
265 (Mo. 1936); Be Hotel Marion Co., P. U.·R.
1920 D" 46 (Ark. 1920); Oonn.ollg v. Burle80n,
P. U. R. 19200,243 (N. Y. 1920); Re Hotel Tele
phone Service and Rates, P. U. R. 1919 A, 190
(Mass. 1918); Hotel Sherman 00. v. Ohicago Tel
ephone.Co., P. U. R. 1915 F, 776 (TIl. 1915).· '.

•In related fields of gas and electricity distribution, the
courts and commissions have also sustained tariff regulations
preecribing the conditions under which gas and electricity are
furnished to consumers. The problem involved in these fields
is concerned with remetering. Apartment houses, commer-
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"Wa'8U~ ~ore, that bra iB 110 merit iD '
the contention that the ahaTgeB dealt with by the
tariff in CJ1*tiOD are oharges for hotel eervioe and
not for telephone lervioo, and that the tariff is
for tMt reason invalid in .so far 88 it prohibits
sueh eharges. But appellant.8 argue, 88 an al
ternative, that even if the charges are for tele
phoneeenioes, they ere not oharges of the carrier
"for itself and its connecting carriers", as con
templated and required by' Section 203 <a> of the
Act, and therefore al'e not }>roperly part of a
tAu'ift flIed under that seetion, and cannot bind
anyone. It may be conceded that the "sllr
obarges" imposed by the hotels are not charges
"for" the carrier, in the sen~ of being paid over
to or received by the carrier, and there is DO eon-

ri.l b..ildinp, etc., haft frt>m time to time attflmpted to buy
1l1lt4 or eleotricity at wholesale I'RteB IDd retail it to their t.o
ants by remetering it. The gas and electricity companies
hl\Tfl combatW thle by adgpting tariffs forbidding r.-meter·
inll· In 'other words, they"ve furni8hed servke t.o the build
inJ{ owners on condition that the 1811 or electricity should not
hfI r.-aold. Tariffs of thi. type have uniformly b..en upheld
hv the roulU and commi!l8ions which have considered the
p·robJem. L.fDi" v. PotMfWuJ Ekctri.c PM06r 00., 64 F. id 701
(App. D. C.); Kamc1e v. Pototnao Elect1'ic POWN" 00.,
P. U. R. 1932 C, 40 (D. C. Sup. Ct. 1931) i Florida. PQtDer «!
Light Co. r. State, 107 F1a. 317 (1982); Si:IJty-Se'Vsn South
AI,,,,,,,,, v. B()Ijrr/, of Publio 1Itil'"." OommM~onllrll and P,tlJlk
S,,",lcS EU(Jtric(r~ Oru (,'0.,106 N. J. Ll\w 4/S (Sup. Ct. lOW),
IllIlrmtd, 107 N.•T. Law 386 (Conrt of Errors and Appeals
1980), certiorari denied, 283 U. S. 828; Public Ser1Jicc Oom
mu,;on 9'. J. cf J. RngerR Co., 184 App, Div. 705 (N. Y. 1918) ;
Psoph ". Public Servi.cs (!ommi3lion, 191 App, Div. 2117
(N. T.l920),atftnned, 2SO N. Y.G'14 (1920).
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-tintimt macle here that the hotels are 'lcODhtletiDg
earrie1'8.'" But the surcharges are, as w., haft
shown, charges for telephone service supplied. by
a carrier, and they are imposed on the use of that
Bervioe with the knowledge and acquiescence of'

, the carrier. To exclude such charges from the
operation Of Section 203 (a> merely becaURe they
accrue financially to the hotels rather than the
oanier requires an unnecessarily pedantic and, we
believe, unsound reading of the section. The Oom
mWlieatiODs Act was, in the language of the Oom~

miuion's Report (R. 26), designed to afford
"safeguards against excessive and discriminatory
oharges to the u$ing public," and unless ita lan~

goage cont>els otherwise it should be construed to .
that end. The words "for itself" in Section 203
<a> are not, we submit, so precise and inelastic as
to oonflne the operation of the section within
limits set by technical doctrines of agency; tbeir ,
function in their context is, rather, to specify the
services in respect of which chnr~es must be in
cluded in filed Rchednles. Jn ot.her wordB, the
section requires the inclusion in a earrier's ecbed.
ulee of all charges for such carrier's service and
the service of its connecting carrier&, whether ex-

• Neither the Commillflion in itll Report and Order of De
cember 10, 1948 (R. 14, 87), nor the court below in thiEl BUit,
made any finding on the question whether the hotels are "con
necting carriers" within the meaning of the Act, and we have
made, and make, no contention to that e1rect in this suit. Ap
peJJantB' argument (Dr. 32-35) that they anl not "connecting
carriers" is therefore beside the point.
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knowledge and acquiescence. The charges for tel-. ,is

ephone service imposed by the hotels in this cue'
fan within the section regardless of whether the
hotels in imposing the charges do so for their own
benefit or 88 agents for the carriers.

Moreover, it should be recalled that the sched
ules required by Section 203 (a) must reflect not'
only charges for telephone service, but also "the
classifications, practices, and regulations affecting ,...
such charges." Even if the phrase "all chargee
for itself" is given the restrictive construc~on

suggested by the appellants, that construction
cannot avail them here. For the schedule in
question is one which plainly relates to the tele-,
phone companies' own charges. The portion of
the schedulp, Ule validity of which is here chal
lenged is a regulation speeiftcaJly affecting the
telephone companies' own service which they sup
ply to the hotels. It is the telephone companies'
service that iR supplied, and the telephone com
panies' charges that are fixed, upon the condition
that hotel subscribers shall make no additional
charges upon the use of the. service by guests.
Such regulations, defining the rights, privileges,
and restrictions attaching to a particular type of
service offered, are a commonplace of telephone
tariffs (see, e. g., R. 219-222), and fonn as proper
a part of the tariff as does the schedule of
charges itself. A regulation prohibiting hotels
from making surcharges for telephone messages

,J
from instrUments "accessible to the general public
or' to guests, tenants or members generally" hu
been .a part of the filed tariff of The Chesapeake
and Potomac Telephone Company for more than
25 years (R. 21, 222). Such regulations, includ
ing the regulation here challenged, fall squarely
within Section 203 (a), however strictly that
section 'be construed.

.' Recognizing that binding conditions upon the
use of telephone service supplied by a carrier may
be included in a schedule tiled under Section
208 (a), the appellants seek to avoid this particu
lar condition on the ground (Br. 46-55) that it
purports "to regulate the charges of other per
SODS wholly without the jurisdiction of the regu

, latory body." The condition, appellants suggest,
should be held judicially unenforceable because it
falls among those "obviously invalid" regulations
"which affect, not the carder ill its business, but
only the subscriber in its business" (Br.48-49).

The tegulation does affect the subscriber in the
sense that it prevents the subscriber from im
posing for its own benefit a charge for the'
use of a regulated· public service. But the
impropriety of such an impact is not to be estab
lished by generalizations, nor by hypothetical in
stances of regulations designed to affect business
practices unrelated to the use of telephone service.
Appellants suggest (Br. 49) that if this regula
tion is held valid the telephone companies would
be e~bled to deny service to a department store .
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whoile tIales praetieee they' cU8approVed, or' to' a',,·
law oftloe whose feee they deemed exceaift., At {
the I8ID8 time appellants coneede (Br. 48) aaat. ':;
repJatlon, might be proper which had for ita t.
PCli'pOM the prevention of abuse of the earrier'a
-mae and faeilltiee. That, we submit, is •
ptU'POI5e of the regulation here under reriew.
There ,is here no effort to control hotel businesa,
eTell to the extent of preventing the hotels from.
l"8CO'Vering sueh expenses, secretarial or otherwise,
as they may incur in making available to their
gu8IJtB the telephone ~panies' interstate and
foreign telephone service. 8uch expenses maybe
recovered in any lawful ma~er which appeals to
the business jUdgment of· the hotels' managen.
Whether the recovery is by means of increased
room rates, by ftat service charges on each guest,
by fixed fees for each service rendered, are mat
ten beyond the reach of the regulation and be
yond the concern of the Oommission. The thrust
of the regulation is merely at the practice whereby
the hotels, in the guise of reimbursing themsel'fl!lB
for hotel services, in fact ~bject the use of inter
state aDd foreign telephone service to charges not
coewned in the published effective tari:ffs far
sueh 1!Ie'I"riee.

The 08868 cited by appellants (e. g., Br.~
53-54) involve factual problems far different from
8IIJ' preseoted here, aDd are helpful neither by
aGthority nor by analogy. While procedurally
tIM ngnlation of railroad rates by the In~te

23

Oo~eree, Commission bears many resemblances
U) the regulation of interstate and foreign tele
phone eotnmunication rates by the Federal Com
:ttltthications Commission, there is obviOUSly no.
'meh identity in the conditions and problems of
the two industries as to call for the indiscriminate
application of decisions in one field to caS~8 aris
in~ in the other. Moreover, in each of the deci
sions of this Court relied on by the appellants as
especially pertinent (e. g., Acme Fast Freight v.
Uftittd States, 30 F. Supp. 968 (S. D. N. Y.),
affirmed per curiam, 309 U. 8. 638 (freight for
warders not engaged in operations on a public
highway); United States v. Am. Tin Plate 00.,
301 U. 8. 402 (spotting of cars on industrial plant
tl'acks); Swift cf Co. v. United States, 316 U. S.
216 (yard services by stockyards compan~e8 fol
lowihg unloa.ding of livestock at delivery pens»
the question arose upon a detennination of the
Interstate Commerce Commission that the par
ticular activity involved did not constitute trans
portation within its jurisdiction, and the action of
that Commission in so determining was upheld
88 a determination of fact supported by the record
before it. The deference shown by this Court
to such prior factual detenninations by the In
terstate Commerce Commission within its area
of special competence furnishes no argument for
disregarding in this case the comparable factual
determination of the Federal Communications
Commission in its specialized sphere. Following
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a comprehensive investigation author;zed by the
Act the Communications Commission hu con
·eluded that service between the PBX board and
the telephone instrument used by the person call
ing or called is an integral part of inte1'8tate
and foreign telephone communication covered by
the Act, and that charges relating to that part of
t.he communication are therefore properly to be
included in schedules filed tinder Section 203 (a).
No authority is cited by appellants which would
either require or support rejection of this con
clusion.

II

THE TARIFF IN QUESTION APPLIFB TO APPELLANTS'
SURCHAROBS

Although for the most part assuming that the
tarifI in question, if valid, applies to their sur
charges (see Br. 32), appellants argue in Point
VI of their brief (Br. 61-63) that a proper con
struction of the tariff would in any event, on the
evidence in this case, exclude their charges from
its operation. In particular, it is suggested that
the tariff, if (~onstrued to prohibit their sur
char~es, amount.s to a regulation of charges for
hotel filervice, and that the invalidity of such a reg
ulation is so pntent as to dictate judicial selection
of some alternative meaning for the tariff in order
to save it.

The preniise of this argument assumes the ma
jor point at issue in the case. Certainly, the
record shows that the hotels render services, seC1'6-

.'
. ,
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tarial and otherwi8e, in connection with inter
state and foreign telephone communication by
their gueste. But it does not follow that a pro
hibition of the surcharges involved here is a.n
effort to regulate hotel services. Whatever may'
be the cost of the hotel services rendered, the
surcharge is placed directly on the use, not of
hotel service, but of telephone service. There is
no dispute in the evidence that the surcharge is
collected when interstate and foreign telephone
service is used, and only when such service is
used. There is likewise no dispute that the sur
charge is collected whether or not the guest needs
or uses any of the hotel services offered, and that
the amount of the surcharge is controlled not by
the amount or cost of hotel service involved but
by the tariff charge, plus federal taxes, for the
telephone service. The surcharges bear no rela
tion whatsoever, in either amount or incidence,
to the furnishing of secretarial or other hotel
service. They are direct charges on the use of
telephone service as Buch, and cannot be excul
pated merely by aBBertion, or proof, that business
judgment finds such charges appropriate as a
means of reimbursement for hotel service expenses
incurred. for the convenience of guests. The sug
gestion (Br. 62) that on the Commission's theory
a hotel could not charge for a hotel room having
a telephone in it is a reductio ad absurdum. \ .

Moreover, even if there were merit in appel
lants' claim that the regulation invades the prov-
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lnee of hotel management, "e submit that the
'regttlation cannot in any event be 88.ved by con
struction. It must stand or fall 88 what it is
a provision expressly drawn to prohibit the 'fery
surcharges involved here. We Bee no ambiguity
in the regulation as applied to the record facts,
but if there were ambiguity it would be resoITed
by reference to the regulation's genesis. The
Commission after investigation ordered the tele
phone companies either to show the hotels' Bur
chargee in their !aritI schedules, or to specify the
CQnditions upon which telephone service was fur
nished to the hotels. The telephone companies
follo~d the latter oourse. and conditioned the
fUrnishing of telephone Bet'f'ice upon abolition of
the surcharges. The reasonableness of the Con
dition may be-as it is being (see App. Hr. 13)
Mntested in other appropriate proceedings; its
validity may be-as it is belng-oontested he~;

but ita meaning, in the light of its background,
is not subject to serious controversy.

III
THID COURT BELOW PROPERLY ISSUED AN INJUN(]J.'ION

AGAINST APPELLANT HOTELS

This action was instituted under Section 411
(8) of the Communications Act, which reads as
follows:

In any proceeding for the enforcement of
the provisions of this Act, whether such
proceeding be instituted before the Commis-

27

sion or be begun originally in any district
court,of the United States, it shall be law
ful to include as parties, in addition to the
carrier, a~ persons interested in or affected
by the charge, regulation, or practice under ,
consideration, and inquiries, investigations,
orders, and decrees may be made with ref
erence to and against such additional
parties in the same manner, to the same
extent, and' subject to the same provisions
as are or shall be authorized by law with
respect to carriers.

'fhe' appellants concede that they are "inter
ested in or affected by the charge, regulation, or
practice under consideration," and therefore that
it was "lawful to include [them] as parties in this
proceeding" (Hr. 63). However, they point to
the fact that Section 203 (c) of the Act prohibits
only carriers from making charges or extending
privileges inconsistent with published taritIs, and
to the further fact that sanctions under Section
203 (e) for failure to comply with Section 203 (c)
ron only against carriers; and from these sections
they deduce that they, being (as they contend)
neither connecting carriers nor agents of carriers,
are not subject to injunction under Section 411
(a) except upon 'a finding of violation by the
carrier.' '

• It is not entirely clelu whether appellants go even farther,
and contend that the actual issuance of an injunction against
the carrier is a prerequisite to relief against parties other
than the carrier. While their argument (Dr. 63-64) is in
general directed to the point that no decree could properly
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No contention is made in this case that appel
lants are "connecting carriers" within the'mean
ing of the Act; r and we accept for present pur
poses the finding of the court below (R. 63) that
in extending interstate and foreign telephone
service to their guests they are Dot acting as the
",gents of the telephone companies.' But it by no

be entered against them in the absence of a 11lolation by the
telephone companiM, they state (Dr. 64) that the purpose of
Section 411 (a) is "to afford completeusurance against repe- .
tition or continuance [of a violation by a carrier] byenjoin
ing the carrier and also enjoining the subscribers or other
parties involved"; and in their Summary of Argument (Dr.
24) they assert that no decree may be entered against partiee
other than carriers "ellcept to the elltent that a decree is
«mtered against the carriers." We dispose of this suggested
construction of the Act, mfra, pp. 81-88.

r See footnote IS, IUpra. Neither the Commission nor the
court below made any finding that appellantS were either car.
riers or connecting carriers. AppeJlants argue (Dr. 31S) that
even if they were connecting carriers the tariff would be un
enforceable nA'ainst them without their consent. In 80 argu
ing, they ovel'look the fact that under Section 203 (c) it would
be unlawful (01' them, as carriers, to participate in communi.
cation unlf'088 schedules had first been filed and published in
accordance with the Act. If, as connecting carriers, they
declined to accept the telephone companies' 8chedules, their
surcharges would still be unlawful in the absence of schedules
filed by them or on t.heir behalf.

• The Commission in its Report found the hotels to be
agents of the telephone companies (R. 29-30). However,
appellants are in error in asserting (Dr. 11) that the Com·
mill8ion "had based it.A decision upon its finding t.hat the
hotels were the a~nts of the telephone company and for this
reason had ruled" that the surcharges were unlawful unl.,.
covered by schedult,s. The Commis.c;ion explicit Iy plllced its
dflCision upon alternative grounds, saying (R. :\0) :

". • • although the Commill8ion hRs found and con-

"!,
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means follows from these propositions that upon
the proved facts appellants were not properly

subject to injunction.
In the first place, we do not accept the assump

tion that injunctions may be issued under Section
411 (a) against others than carriers only when
neeessary to aid in the enforcement of the Act
against carriers as such. Though Section 203 (c)
spealts in terms only of carriers, we do not believe
that it was intended to supersede the general
principle of rate regulation that once a valid tariff
is filed it has the force and effect of law, 'and must
be complied with by both carrier and customer
until changed or set aside. United States v. Wa
bash R. 00., 321 U. S. 403; Crancer v. Lowden,
315 U. S. 631; Lowden v. S£omonds etc. Grain 00.,
306 U. S. 5i6; Director General v. Viscose Oom
pany, 254 U. S. 498; Pcnn.~ylvania R. R. qo. V. IfIr
ternational Ooal Co., 230 U, S. 184; Robinson v.
Baltimore cf Ohio R. Co., 222 U. S. 506. In the
light of this principle, Section 411 (a) may, we
believe, be taken as supplementing Section 203 (c)
to the extent of authorizing judicial action to

c1uded that the hotels, apartment houses, and clubs are agents
of respondents, the Commission is also of the opinion that.
permi88ible alternative means of regulation of this matter
is. tAuiff regulation specifying proper conditions upon which
service is provided by respondents to hotels, apartment
houses, and clubs. Regardles8 01 the agency relatromhip
lound to eamt, each hotel, apartment house, and club receive8
P. D. X. service as a subscriber, and as such, it can receive the
service only subject to such pl'Oper tariff conditions as are
attached," [Italice supplied.]
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bring about compliance with a filed tari1r by aU
persons "interested in or affected" thereby,·
whether or not they are, or are acting for, carriere
upon whom the expre88 obligations of Section
20S (c) 'are placed. For the purposes of this
pllasJt of the argument we assume, 88 do appel
lants, that the tariff regulation under review is .
~alid as applied to appellants' surcharges. If it
is, then it would seem that Section 411 (a) auth
orizes injunctive proce88 against the appellantl
as subscribers to enforce compliance on their part
with the tariff, regardless of any showing of fail·
ure of compliance upon the part of the carriers
themselves.

But we do not need to, aJ¥l do not, rest upon
this construction of Section 411 (a). The record,
we believe, establishes beyond po88ibility of doubt
that the telephone companies themselves were en..
gaged in a violation of their own schedule, and of
the Act, and would. have been subject to injunc
tion had the court below, in its equitable discre
tion, seen fit to enjoin them. Their 8chedule
the validity of which they affirmatively 8Upported
(see R. 2(0)-provided expressly that message
toll service was supplied to hotels "upon the con·
dition that use of the service by guests • • •
shall not be made subject to any charge by a.ny
hotel • • • in addition to the message toll
charges of the Telephone Company" (R. 282).
They were fully cognizant that the hotels, not.
withstanding this condition, were continuing to

31

. exact Burcharges from their guests upon the UBe
of. interetate and foreign telephone service (R.
52). Nevertheless, they continued to 8upply tele.
phon~ service in viola.tion of the condition of their
bwn schedule. COllditions in a tariff schedule
respecting the quantum or type of service fur
nished to subscribers are 88 binding upon the
carriel'B as are the tariff charges themselves.
United States v. Wabash R. 00., 321 U. S. 403;
United States v. Am. Tin Plate 00.,301 U. S. 402;
Goodman Lumber Co. v. United States, 301 U. S.
669; A. O. Smith Oorp. v. United States, 301 U. B.
669; United States v. Pan American Corp., 304
tJ. S. 156.' Section 411 (a) of the Act, like Sec
tion' 2 of the Elkins Act 10 from which it was
drawn without material change, by its language
plainly contemplates proceedings for the enforce
ment of "regulations" a.nd "practices" as well 88

charges.
It is true that no inj'IDction was in fact i88ued

against the telephone companies. But under even
the strictest cO"'~truction of Section 411 (a) the
right of a court to enjoin other interested parties
from violation of the Act is not conditioned upon
the actual i88uance of an injunction against the car-

'The court below expressly found (R. 66): "This tariff
regulation is binding both on defendant telephone companiM
and on each of the defendant hotel companies."

JO 32 Stat. 848; 49 U. S. C. 42. For the purpose of the
provieion 11.8 placed in the Elkins Act, see H. Rep. No. 37M,
lITth Cong., 2d SeIlS., pp. 5-6, reporting favorably S. 7063,
67th Cong., 2d Se8e.
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rier!' Section 411 (a) authorizes the making of,
orders and decrees against additional parties 'lin
the same manner, to the same extent, and subject
to the erne provisions as are or shall be author
ized by law with respect to carriers"-not merely
to the eme extent as such orders or decrees are
i88Ued against carriers. On this record we believe
it clear that an injunction against the carrien was
"authorized by law", and could properly have
been issued by the court below, as was done in
tile similar case of United $tates v. Hotel .Astor,
Inc. (S. D. N. Y., decided August 31, 1944; State
ment as to Jurisdiction pending in this Court,
No. 823, this Term). Equally clearly it was
within the discretion of the court below to decline,
as it did, to iBBue an injunction against the tele
phone companies (see Hecht' Co. v. Bowles, 321
U. S. 321); for the true controversy was between
the United States and the hotels, and an injunc
tion against the telephone companies would have
added nothing if the process of the court were
obeyed by the hotels. This was recognized by the
United States at the trial, and the request for an
injunction against the telephone companies was
not strongly pressed.la But whether or not such

II As stated above (footnote 6), it is not entirely clear
whether appellants dispute this proposition.

II See statement of counsel for the United States (R. 2(6) :
I'An injunction against the hotels, which retnined jurisdic
tion against the telephone companieil in case it became ne0e8·
eary to illSue an injunction against them to enforce your order,
would be "II right so far u we are concerned."
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, an injunction was in fact issued is immaterial'80

, long as such an injunction, on the basis of the
record, would have been authorized by law. The
record, we submit, establishes that such an in
junction would have been authorized by law.

Appellants stress the fact that the court below
not only failed to issue an injunction against the
telephone companies, but also found as a fact that
those companies were not violating the Act. We
question that this is an accurate analysis of the
judge's opinion and findings. Trne, the court in
its conclusions of law stated (R. 66) that the
"telephone companies are not violating said tariff
regulation by any act or omission of their own,
and are not responsible for the violations being
committed by the hotels." This, however, may
mean no more than that the court, like the Gov
ernment, regarded the hotels rather thun the tele
phone companies as the primary, active violators,
and t.he ones against whom an injunction should
issue in the first instance. Such a construction is
consistent with the court's statement in its oral
opinion (R. 54) that "it could enjoin these tele
phone companies if the facts of the case re
quired ", and with the court's retention of juris
diction over the proceeding" so that if any of the
defendant hotels make charges in violation of the
foregoing injunction the Court may enjoin the
defendant telephone companies from rendering
interstate and foreign meBBage toll service to such

.
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. ,

hotels", (R. 67). We believe, that the court's
findings and conclusions, read as a whole, mean
no more than that'the telephone companies were
engaged in no such violation of the Act as would
call upon the court, as a court of equity, to enjoin
them in the absence of further developments.

If we are wrong in our construction of the
court'8 findings and conclusions, the appellants'
contention must, we believe, still fail. For 88

suming the validity of the tariff regulation (an
88Sumption made by both sides for purposes of
this point of the argument), a finding that the
telephone companies were not violating the regU
lation is, on the undisputed facts, a plain error of
law which may and should be corrected, by this
Court. The regulation stated a condition of serv
ice; the condition, to the. knowledge of the tele
phone companies, was Dot complied with; never
theless the telephone companies continued to
supply service. The violation is, we believe, un
questionable as a matter of law, and if the court
below is deemed to have held to the contrary, its
error may and should be corrected by this Court.
That the United States took no appeal is of no
significance; correction of the error is sought, not
as a basis for injunction against the telephone
companies-which was denied without objection
by the United States (R. 206; see footnote 12,
B'Upra)-but as a basis for sustaining the injunc
tion against the hotels, which was granted. Error

'.((~"
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in the findings or oonclusioll8 of the court below of
course afforded' the United States no ground fo~

appeal from the judgment in ~ts favor (Lind
keimer v. Illinois Tel. Co., 292 U. S. 151; New,
York Telephone Co. v. Maltbie, 291 U. S. 645;
Public Servo Comm'n V. Brashear Lines, 306 lJ. B.
204; Flournoy V. Wiener, 321 U. B. 253); and if
the judgment below is proper on correct princi
ples it may stand regardless of any erroneous
conclusion of law by the court. H elvering V.

Gowran,302 U. S. 238; Helvering V. Pfeiffer, 302
U. S. 247; Riley CO. V. Commissioner, 311 U. S.
55; cf. Securities and Exchange Commission v.
Ohenery Corp., 318 U. S. 80, 88.

CONCLUSION

For the foregoing reasons, the judgment of the
court below should be affirmed.

Respectfully submitted.
J CHARLES FAHY,
J Solicitor General.

CHESTER T. LANE,

) Special Assistant to the Attorney General.
CHARLES R. DENNY,

J
General Counsel

lIARRY M. PwTKIN,

Assistant General Counsel
J OBEPH M. KITTNER,

Counsel,
Federal Oommunications

Oommission
MARCH 1945
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APPENDIX
J

The pertinent provisions of the Communications
Act of 1934 are as follows:

SEQ. 3 (a) "Wire communication" or
uCOIllmunication by wire" means the trans
miRsion of writing, 8igns, signals, pictures,
and sounds of all kinds by aid of wire,
cable, or other like connection between the
points of origin and reeeptioo of stich trans
mi88ion, including all instrumentalities, fa
cilitiea, apparatus, and servicee (among
other things, the receipt, forwarding, and
delivery of communications) incidental to
such transmi88ion.

SEQ. 203. (a) Every common carrier, ex
cept connecting carriers, shall, within such
reasonable time 88 the Commission shall
designate, file with the Commission and
print aud k(ICP open for publi(~ inspection
schedules showing all charges for itself and
its connecting carriers for interstate and
foreign wire or radio communication be
tween the different points on its own sys
tem, and between pomts on its own system
and points on the system of ita connecting
carriers or pointa on the system of any
other carrier subject to this Act when a
through route has been established, whether
such charges are joint or separate, and
showing the classifi(,lltiom~, practices, and
regulntions affecting such charges. Such
schedules Rhall contain such other informa
tion, and be printed in such form, and be
posted and kept open for public inspection
m such plnces, as the ,Commission may by
regulation require, and each such schedule
shall give not.ice of its effect.ive date; and
such common carrier shall furnish such
Rchedules to each of its connecting carriers,
and such connecting carriers shall keep
such ~chedules open for inspection in such

(86)
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public places as the Commission may
require.

(b) No change shall be made in the.
charges, classifications, regulations, or prac
tices- which have been so filed and published
except after thirty days' notice to the Com
miSSIOn and to the public, which shall be
published in such form and contain such
information 88 the Commi8Bion may by reg
.ulations prescribe; but the Commi'88ion
may, in ita discretion and for good cause

- shown, modify t.he requirements made by
.or under authority of this section in partic
ular instances or by a general order applica
ble to special circumstances or conditIons.

(c) No carrier, unless otherwise provided
by or under authority of this Act, shall
engage or participate in such communica
tion .unless schedules have been filed and
published in accordance with the provisions
of this Act and with the regulatIons made
thereunder; and no carrier shall (1) charge,
demand, collect, or receive a greater or less
or different compensation for such com
munication, or for any service in connec
tion therewith, between the points named in
any such schedule than the charges specified
in the schedule then in effect, or (2) refund
or remit by any means or device any portion
of the cha~es so specified, or (3) extend
to any person any privileges or facilitiee
in such communication, or employ or en
force any classifications, regulations, or
practices affecting such charges, except 88
specified in such schedule.

(d) The Commission may reject and re
fuse to file any schedule entered for filing
which dMs not provide and ~ive lawful
notice of its effpctive date. Any schedule
so rejected by the Commission shall be void
and its use shall be unlawful.

(e) In case of failure or refusal on the
part of any carrier to comply with the pro-
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Vl810ns of this section or of any regula
tion or order made by the Commission
thereunder, such carrier shall forfeit to the
United States the sum of $500 for each
such offense, and .25 for each and every
day of the continuance of such offense.

See. 401. ( c) Upon the request of the
Commission it shall he the dut.y of any dis
trict attorney of the United States to whom
the Commission may apply to institute in
the proper court and to prosecute under the
direction of the Attorney General of the
United States all necessary proceedings for
the enforcement of the provisions of this
Aot and for the punishment of all violations
thereof, and the costs and expenses of s~ch

prosecutions shall be paid out of the ap
propriations for the expenses of the courts
of the United States.

(d) The provisions of the Expediting
Act, approved February 11, 1903, as
amended, and of section 238 (1) of the
Judicial Code, as amended, FlhaIl be held to
apply to any suit in equity arising under
Title II of this Act, wherein the United
States is complainant.

SEC. 411. (a). In any :proceeding for the
enforcement of the provIsions of this Act,
whether such }.lroceeding be instituted be
fore the CommIssion or be begun originally
in any district court of the United States,
it shall be lawful to include as parties, in
addition to the carrier, all persons inter
ested in or affected by the charge, regula
tion, or praotice under considerat.ion, and
inquiries, investigations, orders, and de
crees may be made with reference to and
against sueh additional parties in the same
manner, to the same extent, and subject to
the flame provisions as are or shall he au
thorized by law with respect to carriers.
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V1810ns of this section or of any regula·
tion or order made by the .Commi88ion
thereunder, such carrier shall forfeit to the
United States the sum of $500 for each
such offense, and $25 for each and every
day of the continuance of such offense.

See. 401. (c) Upon the request of the
Commi8sion it shall be the dut.y of any dis
trict attorney of the United States to whom
the Oommi88ion may apply to institute in
the proper court and to prosecute under the
direction of the Attorney General of the
United States all nece88ary proceedings for
the enforcement of the provisions of this
Act and for the punishment of all violations
thereof, and the costs and expenses of such
prosecutions shan be paid out of the ap
propriations for the expenses of the courts
of the United States.'

(d) The provisions of the ExpeditiDg
Act, approved February 11, 1903, as
amended, and of section 238 (1) of the
Judicial Code, as amended, Flhall be held to
apply to any suit in equity arising under
Title II of this Act, wherein the United
States is complainant.

SEC. 411. (a), In any llroceeding for the
enforcement of the proVIsions' of this Act,
whether fllUCh {lroceedinK be instituted be
fore the CommIssion or be begnn originally
in any district court of the United States,
it shall be lawful to include as parties, in
addition to the carrier, all persons inter
ested in or affected by the charge, regula
tion, or practice under consideration, and
inquiries, investigations, orders, and de
crees may be made with reference to and
against such additional parties in t.he same
manner, to the same extent, and subject to
the Flame provision8 as are or shall be au
thorized by law with respect to carriers.
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IN TUB

Supreme Court of the United States
OCTOBER TERM, 1944

No. 446

AMBASSADOR, INC., WASHINGTON-ANNAPOLIS
HOTEL COMPANY, DAVID A. BAER and ROBERT
O. SCHOLZ, a Partnership, et al.,

Petitioners,
v.

UNITED STAT]·~S OF AMEIUCA, AMJ4~RTCAN TELE
PHONE & TJ·~L"~ORAPII COMPANY, et al.

APPELLANTS' PETITION FOR
REHEARING

Come now the above-named petitioners and present this
their petition for a rehearing of the above-entitled cause,
and in support thereof, respectfully show:

The case was argued on March 9 and 12, 1945. The
opinion of this Court on which the rehearing is requested
was written by Mr. Justice JACKSON and handcd down on
May 21, 194a. Mr. Justice BLACK and Mr. Justicc DOUGLAS
took no part in the consideration or dccision of the case.

As grounds for the rehearing sought, petitioners allege:
(1) that this Court incorrcctly rested its conclusions upon
the provisions of Sections 201 and 202 of the Communica
tions Act of 1934, as amcnded, whereas thiR proceedinK was
instituted at thc request of the Federal Communications
CommiRsion, and at its election, solely under the provisions
of Section 203 of said Act and was brought to enjoin an
alleged violation of that scction only (R. 4, 8); (2) the Court
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2

failed to give proper effect to the language of Section 203;
and (3) the Court failed to decide questions whose determi-
nation is essential. ,,!.

It was al1eged by the Commission and decided by the
court below that the petitioners were guilty of a vi~lation
of Section 203 in failing to discontinue service charges to
their guests in conformity with a tariff provision filed by
the telephone companies, reading as follows:

"Message toIl telephone service is furnished to
hotela, apartment houses and clubs upon the condition
that usc of the service by guests, tenants, members or
others shall not be made subject to any charge by any
hotel, apartment house or club, in addition to the
message toll chargeR of the Telephone Company as
set forth in this tariff."

THE COURT QUOTED AND ApPLIED THE WRONG

SBOTION OP THB AOT

The Court's opinion seems to proceed from the impres-
, simI, stated on' page 6- of the opinion, that the position of
the hotel appellants rests upon the claim "that tbe regula
tion in question is unlawful because it is unreasonable."
It is perhaps this impression which cauR('d the Court to rest
its opinion upon the provisions of Sectiolls 201 and 202.
which require that the charges, practices, classifications.
regulations. facilities or services of common carrier wire
communication carriers shall be just, reasonable and non
discriminatory. This in turn has probably led the Court
to its conclusion that the hotels must Reek their relief from
the regulation by complaint to the CommisRion.

The contentions of the hotel appellantR in 80 far as this
suit is concerned do not, however. rest upon the claim that
the regulation is unreasonable. Whether reasonable or un
reasonable, it is submitted that the regulation is not one
which by Section 203 is to be published in a tariff filed with

• All references to the opinion are to the page of the pamphlet
opinion.

3

the Commission. and non-obscrvancc of which constitutes
a violation of the very precise and rather limited provisions
of that Section.

The provisions of Section 203 deal only with the filing of
and compliance with tariffs. It is the only section of the
Act which contains any reference as to the type of tariffs
which may be filed with the Commission or the type of
classifications, practices or regulations which Buch filed
tariffs may contain.

More specifically Section 203(a) requires filing with the
Commission by a common carrier of

"schedules sho\Ving all char/l:es for itself and its con
necting carriers for interstate and foreign wire or
radio communieation - - - and showing the classi
fications, practices, and rc.qlliafions affecting such
charges." (Italics ours.)

Section 203(b) provides that no change sha11 be made in
the "charges. classifications. rcgulations or practices which
have been so filed" except under certain circumstances; and
Section 203(c) provides that no carrier shall engage in such
communication unlcss the schedules have been filed, and
that no carrier shall

"employ or enforce any classifications, regulations.
or practices affccting sitch (;/tar.qrs, cxcept as specified
in such schedule." (Italics ours.)

It therefore appears clearly that as far as classifications.
practices and regulations are concerned. the entire section
under which this suit is brou/l:ht relates only to those
classifications, practices and r('gulations •• affecting such
charges", i. e., the charges of thc common carriers who were
appellees here.

Appellant hotels ar/l:ued that the prohibition against
service charges in the tariff quoted above did 1I0t affect
the carriers' chargeR, Although this appeared to be
the most important iR8ue ill the (~a~(', the opillion made
no attempt to interpret the phrase ··affecting such
charges" and made no finding as to whether thc prohibition
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against service charges by the hotel appellants in the tele
phone companies' tariff fell·within the scope of the phrase
la8t quoted. Probably for the reasons previously stated,
it assumed that the Commission's powers relating to this
suit under Section 203 were to be determined by refer
ence to, and were co-extensive with the authority under
the provisions of Sections 201 (h) and 202, which, however,
employ quite different and much broader language. This
conclusion of the Court will be found on page 5 of the opin
ion. It there states:

"The supervisory power of the Commission is not
limited to rates and to services, but the formula oft
repeated in the Act to describe the Commission's range
of power over Uw r('gulated companies i~ 'charges,
practices, classifications, and regulations for and in
connection with such communication service.''' (Italics
ours.)

Although the language last quoted is referred to as "a
formula oft repeated", it does not once appear in the pro
visions of Section 203, under which this suit, i8 brought.

The proviRiom~ of Section8 201 and 202 require hriefly
201 (b), that all charges, clas8ification8, practice8 and regu
lations shall be just and rea80nable; and 202(a), that it
shall be unlawful for any common carrier to make any un-

. just or unreasonable di8crimination in charges, practice8,
eto., ,. for or in connection with like communication ser
vice". The phra8e "for and in oonnection with such com
munication service" (Section 201) and the similar phra8e in
Section 202 are much broader in Reope than the phrase in
Section 20::l(a) and (c) "affecting such charges". Almost
any regulation relatinK to supplying telephone service would
be "for and in connection with 8uch communication 8er
vice"; wherea8, not every such regulation would be one
"affecting 8uch charge8".

The opinion of the Court, at page 5, after referring
to the provisions of Section 201(b) of the Communications
Act, providing that

5

"AU chargeR, practices, classifications, and regula
tions for and in connect.ion with 8uch communication
service, shall be just and reasonable,"

says

,. AU of these must he filed with the Commi8sion· in
the form it pre8cribes,"

referring to Section 203 of the Act. A8 a matter of fact,
Section 203 of the Act doe8 not provide that all charges,
cla88ification8, practices and regulations shaH be filed with
the Commis8ion, but only that charge8 of the carriers and
classifications, practices and regulations affecting such
charges must be 80 filed. Indeed, there are many practices
and regulations made in connection with charges of car
riers which, although they faH under the requirement of
rea8onablene88, are not required to be filed as a part of a
tariff. A8 an example of the kind of practiceR and regula
tions that are not filed a8 a part of a tariff, the Court's at
tention is directed to Telephone Company Exhibit No.6
(R. 284) (the form of contract for service offered by the tele
phone companie8 to hotels) which was not a part of the
tariff, but which plainly falls within the requirement of jU8t
neS8 and reasonableness in respect of its provisions.

THE ISSUE 18 NOT ONE OF REASONABLENESS

There is no provi8ion in Section 203 which relates in any
way to the reasonableness or unrea80nableness of the tariff
Bought to be enforced. The section includes only regula
tion8 which affect the charges of the telephone carrier.
By basing its conception of the Commis8ion's authority to
bring this Muit on Sections 201 and 202, the Court fell into
the error of concluding that the question before it was one
of rea80nablene8s rather than jurisdiction to enforce the
Act under Section 203. The hotel appeHants in this Court
contended that the tariff provision was invalid because it
was not a regulation affecting the en rriers' char~es requi red
to be filed under Section 203 of the Act, departure from
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which could become the basis of a suit for enforcement un
der that section and Section 401(C) of the Act.

TUB RI'.8TaIOTlON AOAlNST SnVlCB CHAROES DOBS N<n'
" A....&OT" THB CA.BIl.IBB8' CUAItOI'.8

Since the Court based its conception of the Commis
sian's powers ou a section not in issue in this suit, it also
arrived at the further erroneous conclusion that it was of
no consequence whether the hotels were agents or sub
scribers or whether the relationship fitted into some com
mon law category. Since Section 203 relates solely to
the charges of the carriers and the classifications, prac
tices and regulations affecting such charges (i. e., the
carriers' charges), the hotels' oharges could only become
the subject of scrutiny if they were made by the hotels
as agents for the carriers and consequently became the
carriers' charges. The determination whether the hotels
were agents or subscribers of the telephone companies did
not, therefore, involve merely an •• attempt to fit the regu
lated relationship into some common-law category" (Opin
ion, p. 7). Upon this determination depended whether or
not the regulation affected the charges of a carrier for wire
communication service and therefore came within Sec
tion 203.

The question of whether the restriction against service
oharges by the hotels is one .. affecting" the carriers'
charges is dealt with in the briefs filed by the hotels
(Appellants' brief, pp. 46, et seq.; Appellants' reply brief,
pp. 11, 12, 13) and requires no further elaboration here.
The telephone companies argued (brief, pp. 6 and 7) that

"The regulation which prohibits hotels from imposing
surcharges on toll calls made by guests is a proper
element in tho description of the service because it i,
a limitation on the use that may be made of the ser
vice. " (Italics ours.)

Consequently, they argued, the prohibition in question i8
a regulation "affecting" the charges of the telephone com-

7

panies. This argument leads inevitably to the conclusion
that if the former service were reduced by the limitation, the
toll rates should also be reduced. The record is barren of
any evidence that the limitation against surcharges in the
tariff resulted in any variation of the rate at all. This argu
ment of the telephone companies that the limitation against
service charges shows the value of the service rendered
would, in effect, read into the Communications Act the lan
guage used in the Interstate Commerce Act. Section 6 of the
Interstate Commerce Act provides that schedules filed by
oommon carriers shall state separately any terminal
charges, etc., which affect .. the value of the service ren
dered". The absence of such language in the Communica
tions Act shows plainly that Congress intended that sched
ules required to be filed under Section 203 and enforceable
thereunder should deal only with the charges of carriers
and with classifications, regulations or practices affecting
such charges.

TUE COURT FAILPJD TO DECIDE QUESTIONS WHOSE

DETERMINATION IS ESSENTIAL

One of the principal issues in the case was whether the
service supplied by the hotels between the PBX boards and
the rooms was "wire communication" as defined under
Section 3(a) of the Communications Act (47 U. S. C.
153(a». The Commission argued that such communica.
tion was "wire communication". (Brief for United States,
pp. 14, 15.) Counsel for the telephone companies on the
argument in this Court took the position that such service
was not "wire communication" (Stenographic Minutes of
Argument, p. 65), which is in accord with the position taken
by the hotels. (Appellants' Reply Brief, pp. 4, 5.)

If, despite the foregoing considerations, the tariff rego
lation is held to be one within the purview of Section 203,
there would remain, as the Court has held, the question of
its reasonableness which would be an appropriate subject
for further proceedings before the Commission. In such
proceedings the issue will arise whether or not the service
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between the PBX board and the rooms is "wire communi
cation". Ir it is "wire communication" the cost will have
to be horne by the telephone companies. Ir it is not, the cost
will fall on the hotels. Until this issue is decided, further
proceedings before the Commission will be futile. If re
argument is granted, it would seem that this Court should
also decide this important issue.

For the foregoing reasons it is respectfully urged that
this petition for a rehearing be granted, and that the judg
ment of this Court be, upon further consideration, reversed.

Respectfully submitted,

PAaKER McCOLLB8TBB,
GEORGE DEFOREST LoRD,

JOSBPH W. WYATT,
Counsel for Petitioners.

CertUlcate 01 CouIl8el

I, PARKER MCCOLLESTER, counsel for the above named
appellants, do hereby certify that the foregoing petition
for a rehearing of this cause is presented in good faith
and not for delay.

PARKER MCCOLLESTER,
Counsel for Petitioners

June 14, 1945
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APPENDIX

PerUnent Provilionl of the Communicationl Act of 1934

(June 19, 1934, 48 ·Stat. 1064 ff., 47 U. S. C. ~~ 151 ff.)

SEO'l'ION 201:

(a) It shall be the duty of every common carrier enf(aged
in interstate or foreign communication by wire or radio to
furnish such communication service upon reasonable re
quest therefor; and, in accordance with the orders of the
Commission, in cases where the Commission, after oppor
tunity for hearing, finds such action necessary or desir
able in the public interest, to establish physical connections
with other carriers, to establish through routes and charges
applicable thereto and the divisions of such charges, and
to establish Rnd provide facilities and regulations for oper
ating such through routes.

(b) All charges, practices, classifications, and regula
tions for and in connection with such communication ser
vice, shall be just and reasonable and any such charge,
practice, classification, or rep;ulation that is unjust or
unreasonable ill hereby declared to be unlawful:

SE<1l'ION 202:

(a) It shall be unlawful for any common carrier to make
any unjust or unreasonable discrimination in charges,
practices, classifications, regulations, facilities or services
for 8r in connection with like communication service,
directly or indirectly, by any means or device, or to make
or give any undue or unreasonable preference or advan
tage to any particular person, class of persons, or locality,
or to subject any particular person, class of persons, or
locality to any undue or unreasonable prejudice or dis
advantage.

SECTION 203:

(a) Every commOn carrier, except connecting carriers,
shall, within such reasonable time 6S the Commission shall'
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designate, file with the Commission and print and keep open
for public inspection schedules showing all charges for
it~elf and its connecting carriers for interstate and foreign
wire or radio communication between the different points
on its own system, and between points on its own system
and points on the system of its connecting carriers or points
on the system of any other carrier subject to this chapter
when a through route has been established, whether such
charges are joint or separate, and showing the classifica
tions, practices, and regulations affecting such charges.
Such schedules shall contain such other information, and
be printed in such form, and be posted and kept open for
public inspection in such places, as the Commission may
by regulation require, and each such schedule shall give
notice of its eftective date; and such common carrier shall
furnish such schedules to each of its connecting carriers,
and ~1Uch connecting carriers shall keep such schedules open
for inspection in such public places as the Commission may
require.

(b) No change shall be made in the charges, classifica
tions, regulations, or practices which have been 80 filed and
published except after thirty days' notice to the Commis
sion Rnd to the public, which shall be published in such form
and contain such information as the Commission may by
re~ulRtions prescribe; but the Commission may, in its dis
cretion Rnd for good cause shown, modify the requirements
made hy or under Ruthority of this section in particular
inFltRnees or by a general order applicable to' special cir
(mmstnncl'S or conditions.

(c) No carrier, unless otherwise provided by or under
Ruthority of this chapter, shall engage or participate in
sllch communication unless schedules have been filed and
published in accordance with the provisions of this chapter
nnd with the regulations made thereunder; and no carrier
shaH (1) charge, demand, collect, or receive a greater or
less or nitrerent compensation for such communication, or
for 8ny service in connection therewith, between the points

11

named in any such schedule than the charges specified in
the schedule then in effect, or (2) refund or remit by any
means or device any portion of the char~cs so specified,
or (3) extend to any person any privileges or facilities in
such communication, or employ or enforce any classifica
tions, regulations, or practices affecting such charges, except
as specified in such schedule.

(d) The Commission may reject and refuse to file any
schedule entered for filing which does not provide and give
lawful notice of its effective date. Any schedule 80 rejected
by the Commission shall be void and its use shall be un
lawful.

(e) In case of failure or refusal on the part of any car
rier to comply with the provisions of this section or of any
regulation or order made by the Commission then,under,
such carrier shall forfeit to the United States the sum of
$500 for each such offense, and $25 for each and every day
of the continuance of such offense.

CPYlI2J
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SUPREME COURT OF THE UNITED STATES.
No. 446.-oCTOBER TERv, 1944.

Amb...dor, Inc., washington-Annap-l
oli. Hotel Company, David A. Baer
and Robert O. Scholz, a Partner-I Appeal from the District
abip, et aI., Appellanta, t Court of the . United

",. . Statel for the District
The United Statel of America, Amer- of Columbia.

iean Telephone '" Telegraph Com-
pany, et al.

[May 21, 1945.J

Mr. JU8tice JACKSON delivered the opinion of the Court.

Thi. action was instituted at request of the Federal Communi.
cationa Commill8ion in the District Court of the United Statee
for the District of Columbia. The Chesapeake " Potomac Tele·
phone Co., which is engaged in rendering telephone service in
the District of Columbia, and the American Telephone and Tele
graph Co. were made defendanta, as alao were the appellanta,
comprising the proprietora of twenty-fleven hotels in the District
of Columbia. The complaint asks and the court below has granted
an injunction which forbids the hotels to make charges agaill8t
their guests in connection with any interatate or foreign melllR8ge
toll service to or from their premi8elll, other than the toll chargee
of the telephone companies and applicable federal tues. The
prohibition is based on a provision to that effect in the tariff
flied by the telephone companies. Upon the trial, evidence was
limited by stipulation to the facta about the Shoreham Hotel,
accepted as typical of all defendants.

Telephone service is available to patron. of the hotel without
a charge by the hotel. In or near the lobbiee, telephone booths
have direct connection with telephone company central OMCM.

Call. can there be made without involving the services of the
hotel perllonnel and at the wmal taril[ ratf'B of the telephone com
pany paid through itll coin boxEli.

However, modern hotel standards require that telephone service
also be made availsble in the rooIM. Equipment for this purpose

I
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ia apecifted by the hotel but ia inetalled and owned by the tel..
phone company. The hotel pa711 a monthly charge for it. Wle,
and ita operation i. at the hotel'a ezpenae. The operating coat
• whetanual, renta18 of the Shoreham in 1943 being .8,680.10
and pa:yrolJa for operation amounting to $21,895.62.

Typical equipment consiata of a private branch ezchange, known
aa a PBX board, connected with a number of outaide or tnmk
linea and alBo with eItenaion linea to each serviced room, aIid
other itema. Thi, equipment permits call, for various kinds of
room lervice, communication between gues.., and calls from sta
tion to atation within the hotel for which no U8e of other linell
of the telephone company ia nec....ry. The same Iwitchboard
and ita hotel-employed operatora also handle both incoming and
outgoing calla for gues.., including many long dietence messages.

So far .. the telephone company ia concerned, the toll message
coming to ita central office from the hotel awitchboard ia handled
much as a limilar message from a residence or business station.
Within the hotel, however, room telephone service necessitatea
additional labor .. weU as U8e of the equipment. When a call i,
made from the .tation in a \ room, it is placed with the Iwitch
board operator employed by the hotel, and she in turn plaCell the
call with the telephone company'a long dia~nce operator. It ia
customary alao to render servicee described sa secretarial. In·
coming mMlagM may be received during the gUeBt'a absence and
memoranda of them are made for and delivered to him. Outgoing
m8lll8agee may be transmitted for the guest. Information as to
his whereabouta may be left with the operator for communication
to callerll; he may arrange to be reached at other locations than
hia room; he may arrange to have telephone service sMpended
for a period; incoming calle may be limited to thOlle from desig.
nated peJ'80nl, and varioM other services helpful to comfortable
living are supplied by those in charge of the interior telephone
IYstem.

Each long diatance call placed through the hotel's switchboard
is charged by the telephone company to the hotel, not to the peaL
The hotel palll the charge and is reimbu1'8ed, leBB credit 1000000, by
collections from the gueBt. The reimbursement item is separately
..tated on tbe guest's bill and ia not i"elf involved in this con·
troveray.
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The hotel also seeb to recoup the COllt of ita service, including
equipment rentala, and perhaps some margin of profit, by a service
charge to the guesta who make long distance calls from their
roome. Thia charge varieB in different hotels but this typical case
shows charges of ten cen" for toll calls where the telephone tariff
is one dollar or leB8, ten perccnt of the telephone tariff where the
charge is more than one dollar, with a muimum of three dolla1'8
per call. This service charge appeara on the guest'a bill as a
separate item, but is stated, like the reimbursement charge as
"Long diatance", abbreviated to "LDIST".

In January 1942, a proceeding was iD8tituted by the Federal
CommunicatioD8 Commi88ion for the purp08e of determining
whether the charges collected by hotels, apartment houses and
clube in the District of Columbia in connection with interatate
and foreign telephone communication were subject to the juris
diction of the Commi88ion under the Communications Act and
what tarilfs, if any, should be filed with the Commission showing
such ~harges. No such tarift's were on 61e with the Commission
at the time the proceeding was instituted.

The CommiBBion, December 10, 1943, found that it does have
jurisdiction under the Communications Act over the charges col.

I lected by hotels and othera and ruled that, if such charges are
to be collected at all, they mUllt be shown on tariffs on file with
the Commission. It thought that the hotel should be regarded
as the agent of the telephone companies. It issued an order
directing the two telephone companies either to file appropriate
tariffs showing charges collected by the hotels in connection with
interatate and foreign telephone communicatioM or to file an ap
propriate tariff regulation containing a specific provision with
r88pect to conditione under which luch inte1'8tate and foreign
service would be furni8hed to hotela, apartment houses and clube.

Confronted with these alternatives, The Chesapeake &: Potomac
Telephone Company flIed a tariff proviaion in which the Ameri·
can Telephone & Telegraph Company concurred, which reada as
follows:

•MeRlIftge toll telephone service is furnished to hotels, apart.
~ent houRes and c1ubR upon the condition that URe of the aervice
by ~nests, tenant.'!, members or others shall not be made subject
to Rny charp;e by any hotel, apartment house or club in addition
to thf' mf'SR8.Il'e toll chRrges of the Tell'phone Company a!l set forth
in this tariff.'
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This bltill' proTiaion became ell'ectiTe by Ita terms February 15,
1944. Four da,. later, this 8uit w. IJI8tituted to enjoin the
hotelR Irom eolleetlbg flbargfJ8 made In Tlolatlon 01 the tariff pro
TlaloR, and to enjoin the telephone compani. from furniabinl
8uch t1enice to these hotels. or othel'll which continued to make
eha~fl8.

The District Court 8U8tained the validity 01 the tariff.. It re
prdfld the hotela a8 subscribei'll rather than u agenta of the tele
phone companlfJ8. It held that the tariff wu violated by eollee
tlon 01 lIUrcharges from gueata who make inte1"8tate or' foreign
loog diet8nce telephone calla or receive such calla"collect". The
court did not puB upon the j..tnetlll or reuonablenetlll of tbe
tarill', being of opinion that Buch queatlonR were In the first In
lItanct! to be submitted to and determined by the Commill8lon in
appropriate proeeedinRII. An Injunction IRSued against the hotels
but not against the telephone companies, the court, however, re
t8inlnlf jurilldietlon over the proeeedinRll as to all defendanta for
the purpllM of Wluing such further orden as might be neeell8ary
to flffectuate Ita decision. Direct appeal WIl8 taken by the hotel
ddendanbt to this Court.'

It hall long been recognized that If communications chargell are
to correRpond even roughly to the COllt of rendering the service,
the ""e to which telephone Installations may be (lnt by lIub8cribel'll
mn.." bfl 1I11bject to lome kind of clllllllification and regulation
which will conform the actual service to that contracted for.
F"miJillr examples are the cl..iflcation of residence a8 agalDBt
hUllinfJII" lIfJrvice with a requirement that the IIubflcriber confine
hill 1I11e of the Inlltrumenta accordingly. Of cOUl'Be, the aubscrlber
who iMtalls a private branch exchanA'e with multiple trunk linea
"nd mAny extel1ftiol1ll h"" obvioU8ly contracted for a claRS of serviee
difY'erent from Obe whOlJe inlltallation C0Jl8ist8 of a single 8tation.
One of the problem8 incident to the service of a subflcriber who
talrfJII laeilitiea greatly In excfJll8 of his own needs In order to
accommodate others is to fix upon what terme he may extend the
lI1lfl 01 telephone laciJitit'8 to other". Thill ill an 811pect of the

J The opinion WlUl rendered orlllly lind II not reported.
2 Purllullnt to Seetlon 2 of E_pedltinR' Aet, 32 8tat. 823; 38 8tat. 1187;

111 U. 8. C.• 29; 49 U. A. C.• 411 j and Commllnleatlolll Aet of 1934, 48 8tat.
10113, C7 U. 8. 0. t401(d). AI.o .238(1) of Judlelal Code .. amended, 41
8tAt. II:t8, 28 U.8. C. t 3411(1).
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problem of reaale of utility service which is not confined to the
telephone businfl88.·

The Communlcatlona Act of 1934 recognllfJ8 that tarim. filed
by communications companies may contain regulations binding on
8ubeerlbel'll .. to the permissible use of the rented communications
facilities. The supervisory power of the Commission Ie not lim
ited to ratea and to services, but the formula oft repeated In the
Act to deaeribe the CommlRSlon'8 range of power over the regn
lated companies i8 •• chargea, practicfJII, clM8iflcatioD8, and regula
tioDs for and in connection with 8uch communication service".
48 Stat. 1070,47 U. S. C. §201(b). It is in all of these mattei'll
that the Act requirea the flIed tariffs to be "jU8t and reasonable"
and declarea that otherwise they are unlawfuL· By none of theae
devices may the companies perpetrate an unjust or unreuonable
dlserlmination or preference.' All of these must be flied with
the CommlRSlon In the form it prescribes, may bot be changed
except after due notice, and must be ob8erved In the conduct of
ita businfJ88 by the company.' These provisions clearly authorize
the companies to promulgate rules binding on PBX aubeerlbel'll
as to the term8 upon which the use of the facilities may be ex
tended to others not themselveR flubacribenl.

• Cf. Re N_ York Telephone Co., 26 P. U. R. (N. 8.) 3lI (N. Y. 1t38),
80 P. U. R. (N. 8.) 3110 (N. Y. 19:111); People u rill. Publie Bernee Com
mI.llon II. New York Tolephone Co., 282 Apr. Oh'. 440 (11141), .fI"d without
opinion, 287 N. Y. 803; Hotol Pfi.ter to. WIIeDn.la Telephone 00., 20ll WI..
20 (1930); Jelrel'lOn Hottll Co. v. Boathwe-tem Bell T.lephone Co., III
P. U. R. (N. 8.) 2815 (Mo. 1938); Be Rotel Marlon Co., P. U. R. 11120 D,
4ee (Ark. 1920); ConnoUy to. Burl_n, P. U. R. 1920 C, 1143 (N. Y. 1920);
Re Rotel Telephone 8eniee and BatM, P. U. R. 1919 A, 1110 (Ma... 19111);
Hottll 8herman Co. to. Chiea,o Telepbone Co., P. U. R. 19111 F, 778 (III.
19111); 10111 Clteltnut Streflt Corp. v. Bell Telepbone Co. of Pennlylftnla,
P. U. R. 1931 A, 19, 7 P. U. R. (N. 8.) 184 (1930, 1934); Bodd v. Bootb·
wlIIttlm Bell Telepboae Co., 28 P. U. R. (N. fl.) 2311 (Mo. 1939).

Remoterln, of eleetric enero crellttl••Imilar problMII' of rerulation, often
dealt with by tariff prohibition of remllterlnlf. Bee Lewl. v. Potomac Elee·
trio Power Co., 84 F. 2d 701 (App. D. C. 1933); Karrick ... Potomac Eleetric
Power Co., P. U. R. 1932 C, 40 (D. O. 8up. Ct. 1981) ;F1orida Power .. LI,ht
00. v. Florida, 107 Fla. 317 (1932); 8id1-ItlYlln South Munn to. Board of
Publle Utility Comml18lonen, 108 N. J. Law 411 (8up. Ct. 1929), elr'd 107
N. J. Law 388 (Court of Error. IDd Appeal. 1930), flirt. denied, 283 U. 8.
8118; Publle Beniee Commlllion v. J. " J. Rogen Co., 184 App. Di". 7011
(N. Y. 1918); People ell: rei. N. Y. F..dl~oa Co. v. Public 8er"lee CommielloD,
1111 App. DI". 237 (N. Y. 1920), alf'd, 230 N. Y. 117. (11120).

4 47 U. 8. C.• 201.
I 47 U. 8. O.• 202.
e 47 U. B. C.• 203(a), (b), (e).
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Of eOUNe, neh authority ia not unlimited. The telephone
ClompaniM maY' not, in the guiae of regulating the eommunicationa
18nioe, a"o regulate the hotel or apartment houle or anY' other
bUline.. But where a part of the subscriber's buine81 collllisb
of retailing to patrone a service dependent on ita own contraet for
utility Bervice, the regulation will necesurily affect, to that ex
tent, ibl third party relationahips. Such a regulation is not
invalid per .e merely because, as to the eommunicationa service
and itl ineidentl, it plaeea limitation upon the mbscriber u to
the If!rml upon which he may invite others to eommunicate through
luch faeilitiel.

It ill urged, however, that the regulation in question ia unlawful
beeaule it ill unreasonable. It ill aaid that it invadEil the rela
tionlhip between hotel and gueat eIceasively, and deniea to the
hotel the right reuonably to reeoup itl eoat and to profit by the
8ervicM it rendel"8. But we agree with the District Court that
where the claim of unlawfulneM of a regulation il grounded in
laek of reMonablenMll, the objection must be addre8lled to the
Commhlllion and not 81 an original matter brought to the court.
We think that the Act eonfers jurisdiotion upon the Comm_ion
to hear "ppellantl' grievances againet the substance of this regu
lation. Indeed, appellantl inform us that the American Hotel
AMociation, on behalf of its membel'll, including the appealing
hotell, has filed a formal complaint with the Commission alleging
that the new provision of the tariff Ichedule W88 unreMonable,
di8criminatory and unlawful, aod 81king for investigation and,
at the same time, all8erting that the tariff W81 illegal. Action
on that complaint h811 been held in abeyance by the Commission
pending the flnal decision on the jurisdictional question in thil
8uit.

It is clear that the charges being made in this case violate the
regulation. The charges made are not based on the service ren
dered by the hotel but vary in accordance with the toll charge
made by the telephone company for communications services.
So far as "ppears, the service rendered by the hotel in handling
a Ruest'li toll clan from Waahington to Baltimore il subAtantially
the SRme Il8 for a call to San Francisco. But for like service, the
charge varies with the amount of the telephone tariff for the
communication. The guest's charges are so identified with the
commllnicRtiollll service that tht'y are brought within the prohi
bitio"" of this regulation.
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8inee the regulation, apart from questioll8 of reuonablen_
wbleb'mUIR be prMented to the CommiMion, is a valid regulation
of the m'-riber'. uae of the telephone faeilitiM inyolved, a de
parture from the regulation is forbidden by the Aet and the
prOlJ8eution of an action to restrain a violation is authorized.'
When an aetion for enforcement is iIIIltituted in any Disirict
Court, the Act exprelllly provides that it shall be lawful "to in
elude 88 parties, in addition to the carrier, all perllOll8 interested
in or affected by the charge, regulation or practice under eon
.ideration", and decrees may be made against such parties in the
same manner and to the eame extent .. authorized with respect
to carriers.' One can hardly gainaay the Government's 811ertion
that the appellants here are persona interested in and affected by
the regulation in quEiltion and, therefore, are proper parties de
fendant in the action and injunction could properly iuue againat
them.

It is urged, however, that inasmuch as the Court did not enjoin
the telephone companies, the hotels should not be enjoined. Four
days after the effective date of this regulation, the hote.. had
indicated no intention to comply with it although they had had
due notice. It.M well within the diseretion of the trial eonrt
to conclude that thia justified an injunction. Four days of de
fault by the subseriber, however, might not be regarded u re
quiring an injunction which would eompel the telephone eom
panies to eut off aervice on which many pel'8on. rely. We are
unable to see that the hote.. have been prejudiced by the failure
to enjoin the telephone eompaniM or are in a position to eom
plain of the omi8sion of what would have been an additional hard
ship to themselves.

Mueh haa been said in argument about the theory of the rela
tionship between the hotel and the telephone company and the
discrepancy between the view of the Comm_ion that the contract
created an agency and that of the District Judge who said that
the evidence faiis to show that the hotela are agents of the tele
phone eompany, and held that "the hotels are 8ubseribera". We
do not think it is nec..ry in determining the application of a
regulatory statute to attempt to fit the regulated relationship
into some eommon-Iaw category. It is sumcient to say that the

, 47 U. 8. O•• 401.
'47 U. 8. O.• 411.
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relatiGa • one whieh the lItatote contempla. Iball be ,""rned
b,. ......ble replatiou initiated b,. the telephone eompan,. but
eabjeet Co the app,,"a1 and review of the Federal Communica·
ti.... Commi.ion.

Without prejadiee to determination b,. the Commi.ion of an,.
of the qUltio.. raiHd in thil ...., we hold that the injunction
... properl,. _ued and the judgment below iI

AtJlnud.

)fro lUltiee BLAOK and Mr. Jwrtiee DoUOLAB took no part in
thtl eonaideration or deeilion of thill e....
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